Abstract
Introduction
Between 10 and 19 July the so called United Nations (UN) 'safe area' of Srebrenica was captured by units of the Bosnian Serb Army. Many thousands of military-aged men were captured and killed as they tried to flee, whilst women, children and elderly people were uprooted and transported under terrifying conditions to Bosnian Muslim-held territory.
During the Krstić trial forensic evidence from mass graves corroborated the testimonies of witnesses concerning the mass executions and burial of thousands of Bosnian Muslim men. The forensic evidence, which included reports on the exhumations, autopsies and laboratory analysis as well as photographic evidence, material artefacts and expert witness testimony, helped to establish the actus reus of the crimes and contributed to ascertaining the 'intent to destroy, in whole or in part, a national, ethnical, racial or * MA, Albert-Ludwigs Universität Freiburg, Ph.D. candidate, Bournemouth University. The author wishes to thank Prof. Nick Grief and Prof. Margaret Cox for their continuous guidance and advice as well as Bournemouth University and The Harold Hyam Wingate Foundation for financially supporting this research. [mklinkner@bournemouth.ac.uk] some transitional justice scholars believe that one rationale for, and a function of, justice is to create an accurate historical record. 6 For illustration, this article concentrates on the Srebrenica investigations 7 and the presentation of forensic evidence during the Krstić case. Using trial transcripts and reviewing literature from across the disciplines generates an account of why forensic experts are invited to engage in international investigations, what their role during the investigations is and how their findings enter the legal arena. Through analysis of the relevant material, the potential and limitations of forensic evidence, which is by definition embedded within a legal context, and its use, will become evident.
Why Seek Forensic Expertise?
As Deputy Commander of the Bosnian Serb Army (VRS), Radislav Krstić was charged with genocide, crimes against humanity and violations of the laws or customs of war. 8 To establish that killings on a mass scale which may qualify as genocide had actually occurred, the prosecution had to collect relevant evidence to prove the dolus specialis behind the deed, showing that the crimes were planned with the specific intention of destroying a particular national, ethnical, racial or religious group, as such. Forensic experts could help gather and interpret admissible evidence to provide 'unequivocal 6 Michael Scharf and Paul Williams, for example, believe that the creation of a historical record is one element of the justice process needed to create peaceful societies after war: 'These include establishing individual responsibility and denying collective guilt, dismantling and discrediting institutions and leaders responsible for the commission of atrocities, establishing an accurate historical record, providing victim catharsis, and promoting deterrence' (M. corroboration to what could otherwise be suspect or dubious evidence.' 9 Consequently, forensic experts were invited to undertake forensic investigations and exhumations under the ICTY started on 7 July in 1996 at Cerska, near Srebrenica. 10 The role of forensic experts included:
Examining and interpreting material to provide relevant, previously unknown information;
Collating results into a report for the prosecution, potentially for the defence and for presentation in court;
Presenting verbal evidence as expert witnesses during a trial.
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As Krstić was accused, inter alia, of genocide, the information needed by the prosecution for his trial was the 'categorical identification' of dead bodies: i.e. establishing the ethnicity, religion, ancestry, cause and manner of death, as well as attempting to establish the link between Krstić and the crimes to show his personal intent. investigation and the expert witness testimony during the trial. In each of these situations, the roles, process and assumptions influencing the collection, interpretation and presentation of forensic evidence will be discussed.
A. Pre-investigation
Once the decision to seek forensic expertise has been taken, the investigation team must establish where to find crime scenes and graves, before planning the excavation and exhumation processes. This is not necessarily a straightforward undertaking:
Merely locating a crime scene can be a formidable task. The majority of the crimes committed during the break-up of the former Yugoslavia were totally unreported. A few did attain almost instant world-wide publicity. In general, however, unspeakable atrocities took place in isolated locations, under cover of darkness, in non-descript buildings, in common fields and forests, out of sight of media cameras or military surveillance, totally unknown to the wider world.
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In August 1995, US Ambassador Madeleine Albright informed the UN Security
Council of the existence of classified aerial photographs regarding Srebrenica.
14 Subsequently the ICTY prosecution team, with help from a forensic expert, was able to examine the aerial images dating from 7 July and 27 July 1995. Furthermore, forensic experts assisted in establishing the scope of the forensic enquiry by giving an indication as to which site would yield what type evidence.
B. Forensic Investigation
Operating under Chapter VII of the UN Charter, the OTP's forensic teams comprised forensic experts, investigators and support personnel and included dozens of people. The key positions were those of the investigator, the chief archaeologist, the chief anthropologist and the chief pathologist; the last three headed the forensic teams at the grave site or mortuary and led the forensic examination.
ICTY investigator Dean Manning summarised an investigator's duties regarding exhumations and autopsies as including:
… attendance at exhumation sites, on site briefings relating to the crime scenes, the examination and assessment of evidence in situ and the comparison of evidence obtained from various exhumation sites and autopsies, the hand over of bodies to authorities of Bosnia and Herzegovina, and the examination, assessment and transport to the ICTY offices in The Hague of evidence obtained during the exhumation and autopsy process.
16
Forensic archaeologists apply their survey and excavation skills to the site; they are experienced in identifying, excavating and recording complex features, and recovering human remains and artefacts. They are also experts in recognising taphonomic alteration to soils, human remains and other materials recovered which helps elucidate what happened to the victims at the point of death and thereafter. 17 During the Srebrenica investigations, primary as well as secondary graves were located: a sign of the archaeologists' ability to link execution with inhumation sites, and primary inhumation sites with secondary ones.
The forensic pathologists' main role is to perform the post-mortem examination of bodies and human remains to establish the cause of death and identity of the victims.
Criminal aspects of death tend to leave physical traces and the pathologist has experience in recognising torture and/or starvation prior to death, trauma, entrance and exit wounds from firearms etc. 18 He or she works closely with the anthropologists, odontologists and radiographers.
Forensic anthropologists are specialists in analysing skeletal and dental remains as well as taphonomic alterations. Critically, they are able to distinguish between bones' state during an individual's lifetime, at the time of death and after death and can thus contribute towards establishing ancestry, sex, age at death, stature, handedness etc. They reconstruct fragmented and disarticulated skeletons to facilitate the calculation of the minimum number of individuals (MNI) and to aid the identification process.
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Everything that is undertaken at the site or within the mortuary is thoroughly recorded in the most appropriate media such as log books, autopsy reports, photographs, X-rays and field notes. 18 Ibid. 19 Ibid.
Limits at the Site
Between 1996 and the end of 1999, 17 mass graves had been exhumed relating to the Srebrenica massacres, and a further 23 sites examined. 20 The sites were selected according to the prosecution's strategy and the boundaries of the sites, in which the forensic experts were to work, established. As Skinner and Sterenberg observe, however, a crime has no natural boundaries. 21 Through the limits set in space and in time, the scene is not the same as in the past and the representation of the actual burial scene (not to mention the crime scene) is partial. 22 Although the forensic experts' working environment has been determined, it is defined not only by the presence of data and information but also through the absence of potential evidence 23 and shows the limits of scientific and objective information obtainable from such a site before the collection even starts.
Operational and Institutional Constraints
The security levels at the site and during personnel transportation are critical to facilitate successful investigations. 24 There is an argument whether we should … do a case sort of blind or with some information. I think there is a happy medium. I think we probably reached this here, and certainly we had little detailed information about the cases. Other than to the extent that we were generally informed whether this was a primary grave of whether this was a grave which had been disturbed, and that explained why so many of the bodies were disrupted. … but in terms of what weapons had been used, … we were the main instigators of that information from our findings. Forensic science faces a paradox with regard to the best level of briefing: whilst more background information implies a greater involvement with the prosecution's strategies, it can underpin the quality of research by raising the experts' awareness of details and potential evidence. 35 Some argue that it is simplistic to believe that forensic experts remain impartial when given little information:
First, there may be no simple or uncontroversial way of separating 'scientific' facts from their 'background' context. And secondly, the umbrella term 'forensic science' embraces a set of intensely practical disciplines to which the paradigm of pure scientific enquiry cannot readily be applied.
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Indeed, it must be noted that forensic work at exhumation or mortuary sites is not a 'pure' science in the sense that hypotheses can be experimentally tested. scrutinized by the scientific community at large', 45 the decisions made are more often concerned with probabilities rather than certainties. Consequently, forensic evidence is formed though both scientific and non-scientific factors. Given that many of the findings are subject to dispute, protocols ensuring consistency and reliability in the order and application of techniques become paramount. Forensic science, especially in the context of exhumation and autopsy, relies on adherence to procedures and professional experience as a quality control, because the evidence can only be collected once -there is no room for experiments. This is why recording each step during the process is so important before the material is analysed.
Report
Findings from the exhumation site and mortuary are summarised in individual reports prepared by the chief anthropologist, chief archaeologist and chief pathologist and by those responsible for other site-unrelated scientific investigations. 46 They contain information on the minimum number of individuals located in the exhumed graves, sex of the deceased, cause of death as well as presence of blindfolds and ligatures. 47 The scientists weigh the data and decide whether to include limitations of analysis or exclude certain facts from their reports -they are selective. In this sense, the report, as the process of documenting and interpreting the evidence, is an act of selected knowledge creation 45 Cobb, supra note 11, at 9. 46 For the Srebrenica investigations, six additional scientific examinations of recovered material were conducted, analysing mineralogical and pollen samples, self-winding watches (located in the mass graves) blood and tissue samples, suspected explosive residue, shell cases as well as cloth blindfolds and ligatures (see Manning, supra note 7, at 12-15). 47 Ibid.
and contains, for the purpose of this article, 'forensic truth'. 'Forensic truth' can thus be defined as the constructed theory of what is likely to be true given the circumstances.
The report makes this 'forensic truth' accessible to others and needs to be intelligible, clear and unambiguous whilst explaining all the important scientific findings. 48 These reports are reviewed by the investigator and forwarded to The Hague.
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Whilst the investigator empowers and limits the forensic scientists in their pursuit of evidence, the report, created for a cause beyond the forensic scientists' control, empowers and limits the prosecution's claims in court. Forensic science, despite its limits, aspires to objective and independent truth, whereas in the legal arena it is used by the parties to persuade the judges to believe a particular version of the truth.
'Forensic Truth' in Court
Legal systems, in their administration of justice, rely on the assistance of scientists 50 Nevertheless, during examination and cross-examination some of the criteria outlined by the Daubert Guidelines were tested during the Krstić trial.
A. 'Forensic Truth' as Part of the Legal Narrative
'Despite the maze of legal jargon, lawyers' mysterious tactics, and obscure court procedures, any criminal case can be reduced to the simple form of a story.' 56 During the Kristić trial, forensic evidence became part of a narrative with over 12 days dedicated to examining forensic exhibits and hearing expert witnesses regarding the examination of 52 The Rules of Procedure and Evidence were drafted by the ICTY judges and have been amended according to the experiences gained by the Tribunal throughout its existence (May and Wierda, supra note 3). One of the primary purposes of the rules of procedures is to protect 'the rights of the accused for the duration of the entire proceedings, pre-trial to sentencing .… Con-sequently, all of the rules can be understood at some level in terms of the accused's rights' (Rutledge supra note 3, at 181 The forensic evidence tendered by the prosecution regarding the Srebrenica investigations revealed that between 1996 and the end of 1999, the minimum number of individuals located in the exhumed graves was 1883. A further 2571 individuals at least were believed to be buried in examined but un-exhumed sites. Of the individuals recovered, 1656 were positively determined to be male, one was female, whilst the sex of 220 remained undetermined. During exhumation and autopsy, 270 blindfolds and 407
ligatures were found. Autopsies confirmed that hundreds had died of gunshot wounds.
For each of the exhumation sites, the sex, age and cause of death of the individuals recovered was listed, as well as ligatures, blindfolds, shell cases, bullets, identification artefacts and religious artefacts.
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B. Legal Deconstruction
Given that forensic evidence is constructed, Jasanoff claims that what is presented as fact or truth needs to be 'legally deconstructed'. 68 There is no better tool than crossexamination to unravel knowledge claims. Cross-examination, an adversarial element within the ICTY structure, aims 'to elicit information favourable to the party on whose behalf it is conducted and to cast doubt on the accuracy of evidence given against that party' 69 or indeed to discredit the witness.
Law and science literature refers to the term 'boundary-work' -an attempt to create a strong image of science by contrasting it favourably to other, non-scientific intellectual activities 70 -as one means of shielding scientific work from challenges.
During a trial, prosecution and defence parties operate with the boundary-work notions of expansion, monopolisation, protection and expulsion to establish expert credibility or indeed to discredit opposing experts. 71 The parties aim to suggest that their expert's authority and expertise extends into other domains and professions (expansion), or that the expertise of their witness is the most appropriate to be called in relation to the case at hand (monopolisation) or to protect them from outside criticism (protection), or indeed to exclude those who do not belong to the profession, labelling them as 'non-members' (expulsion). All this is done in an attempt to either affirm or discredit the credibility of a witness, the credibility of findings or the credibility of methods and protocols to make a narrative more plausible.
The cross-examination during the Krstić trial sought to establish that some of the deceased had died in combat. The anthropologist could not deny that possibility, 72 nor could the pathologist disagree with the defence that some injuries may have happened post-mortem. 73 However, the defence's cross-examination hardly attempted to discredit the forensic evidence provided. 74 Even defence expert Dr Zoran Stankovic, although challenging some of the forensic investigations into cause of death, claiming that some had been killed in combat, 'accepted that the exhumations were conducted by experts with "substantial professional experience and adequate technical, scientific and moral integrity".'
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C. 'Procedural Truth'
The ICTY adopts a mixture of adversarial and inquisitorial elements to administer justice.
Whilst the adversarial model relies on 'zealous advocacy', it still strives to 'seek a "truth"; one that is fair and just; not necessarily an objective or descriptive truth.' 76 The inquisitorial approach, on the other hand, aims for an … approximation to the historical facts, and the process is geared toward finding these facts to the extent necessary for a credible judgment, regardless of the wishes of individual participants. 77 The rationale for a mixed system is the belief that the closest grasp of the truth can be achieved through a neutral investigation with adversarial presentational elements -hence the cross-examination of witnesses. Judges are likely to hear more than one expert and are subjected to the experts' multiple perspectives in order to establish some form of truth on which to base justice. Indeed, this poses an epistemological problem: how to establish what is legitimate or illegitimate knowledge? In order to answer this question, judges need to have an idea as to how the 'forensic truth' has been created before deciding how to weigh its relevance and credibility.
Given the difficulty of establishing what is and what is not 'forensic truth',
Browne argues for a … dynamic conception of epistemology that retains the idea that there can be epistemic legitimacy while at the same time emphasizing its contested nature and the process whereby conflicts concerning it emerge and are settled through exclusion, appropriation, or some other means. In order to give judgment, the judges had to rule on the base crime, the context, before contemplating the guilt of the accused. In this sense, 'forensic truth' had a part to play, convincing them of the factuality of the forensic accounts. Forensic evidence from the mass graves helped to define the targeted group as Bosnian Muslims; it contributed to the ruling that the intent to commit genocide existed, through demonstrating the Truth is produced only by virtue of multiple forms of constraint. And it induces regular effects of power. Each society has its régime of truth, its 'general politics' of truth: that is, the types of discourse which it accepts and makes function as true; the mechanisms and instances which enable one to distinguish true and false statements, the means by which each is sanctioned; the techniques and procedures accorded value in the acquisition of truth; the status of those who are charged with saying what counts as true.
[a]though international trials render verdicts based on an examination of "facts," the responses of our participants indicate that their perception of truth may outweigh the facts as determined by an international body.
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Evidence generated through forensic science increases the independence and impartiality of these facts: Although the judicial interpretation of facts can be highly disputed, the information from forensic examinations speaks, to some degree, for itself. Despite the constructed nature of 'forensic truth', it is invaluable to international criminal justice because it produces a truth of its own. Whilst some may query whether genocide happened, 97 forensic exhumations and the physical evidence they produced from the graves make it very difficult to deny that hundreds of Bosnian Muslim men were executed.
Conclusion
Shedding light on the premises and parameters within which forensic experts operate is not intended to criticize their profession and scientific procedures. Science as a means of discovery is a very powerful (if not the most powerful) tool human kind has to explore and reveal truths about the world we live in. 98 Nor does this article aim to solve the epistemological difficulties about how to adjudicate, but rather to give an overview of the main issues involved during the 'forensic expertise meets international law' interface; this in turn will help develop a theoretical framework to optimise activities, and minimise deficiencies, of forensic investigations.
During atrocity crime investigations, forensic expertise successfully provides evidence within a legal context and its own socially constructed reality. It is from the outset inherently limited in its construction through its link with the prosecution and its limits as an applied science, yet it yields vital expert information for use in court where it is employed to bolster legal narratives. Indeed, the article outlines means to counter- more appropriate, especially since all legal systems, including the ICTY, are also socially constructed and rely on political will, despite some legal scholars and human rights activists arguing that justice is universal and above politics:
… such positivist notions fail to recognize that courts, like all institutions, exist because of, not in spite of politics. People and entire communities can interpret a tribunal's decisions, procedures (modes and manner of investigations, selection of cases, timing of trials, types and severity of punishments), and even its very existence in a variety of ways. Indeed, politics in this sense is imbedded in everything, especially the pursuit of justice.
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International criminal tribunals contribute to satisfying a plethora of needs of populations emerging from conflict. Through its use of forensic evidence and the verdicts it pronounces, the ICTY contributes to establishing a record of the past, acknowledging the victims and preventing impunity, historical revisionism and denial. To expect more from 'forensic truth' and the tribunal's 'procedural truth' would be 'wishful thinking'. 
